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RECORD OF ORDINANCES
CITY OF UPPER ARLINGTON
STATE OF OHIO

ORDINANCE NO. 59-2010

TO AUTHORIZE THE CITY MANAGER TO ENTER INTO AGREEMENTS WITH THE
SOLID WASTE AUTHORITY OF CENTRAL OHIO (SWACO) AND OHIO MULCH
COMPOSTING, LLC REGARDING THE YARD WASTE COMPOSTING FACILITY ON
ROBERTS ROAD AND DECLARING AN EMERGENCY

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

On April 14, 1998, the City of Upper Arlington and the Solid Waste
Authority of Central Ohio (“SWACQ") entered into a Lease Agreement
for 7.6 acres at 4100 Roberts Road for a Yard Waste Composting
Facility (“Facility”) ; and

SWACO subsequently entered into the SWACO-Ohio Mulch Yard
Waste Composting Agreement with Ohio Mulch Composting, LLC
(“Ohio Mulch”) to operate the Facility; and

the lease agreement expires on April 13, 2018 and contains a
mutual option to extend the Lease three (3) additional years; and;

SWACO and Ohio Mulch requested that the lease agreement be
extended until December 31, 2025; and

to assist SWACO in securing an extension of the Lease Agreement,
Ohio Mulch is willing to make certain improvements to the Facility and
to provide the City a discounted price for its products;

NOW, THEREFORE, BE IT ORDAINED by the Council of the City of Upper Arlington, Ohio:

SECTION 1.

SECTION 2.

SECTION 3.

That the City Manager be authorized to enter into an Addendum to
the Lease Agreement with the Solid Waste Authority of Central Ohio
extending the lease until December 31, 2025 and an Agreement with
Ohio Mulch Composting, LLC regarding discounted pricing for its
products and improvements to the Yard Waste Composting Facility on
Roberts Road.

That the City Manager, Finance Director, and the City Attorney are
hereby authorized to take all actions, including the execution of all
documents or amendments, necessary to enter into, implement, and
administer the Agreement or any other agreements determined
necessary by the City Attorney and that are not substantially
inconsistent with this Ordinance.

Effective Date. This Ordinance is hereby declared to be an
emergency measure necessary for the preservation of the public
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peace, health and safety of the City and its inhabitants for the reason
that this Ordinance must be immediately effective so that Ohio Mulch
can plan for the improvements and the City can begin benefitting from
the product pricing, wherefore, this Ordinance shall take effect and be
in force from and immediately after its passage.



Solid Waste Authority of Central Ohio
Addendum to the Lease Agreement
With the City of Upper Arlington

This Addendum is entered into as of the ___ day of , 2010 by and
between the Solid Waste Authority of Central Ohio, a regional Solid Waste Authority
created in accordance with Ohio Revised Code Section 343.011, and existing under
the Constitution and laws of the State of Ohio (“SWACO”) and the City of Upper
Arlington, Ohio, a chartered municipal corporation organized and existing under the
Constitution and laws of the State of Ohio, (the “City”).

WHEREAS, on April 14, 1998 SWACO and the City entered into a Lease
Agreement for the Yard Waste Facility at 4100 Roberts Road (the “Facility”) for a
twenty year term (hereinafter “Lease Agreement”); and

WHEREAS, SWACO subsequently entered into the SWACO-Ohio Mulch Yard
Waste Composting Agreement with Ohio Mulch (the SWACO-Ohio Mulch
Agreement") to operate the Facility during the term of the Lease Agreement; and

WHEREAS, SWACO has entered into a Fifth Modification of the SWACO-Ohio
Mulch Agreement pursuant to which, among other things, the parties extended the
term of the SWACO-Ohio Mulch Agreement to December 31, 2022, with a possible
three-year extension to December 31, 2025 upon mutual agreement of the parties.
The December 31, 2022 lease extension in the Fifth Modification is subject to the
mutual agreement of the City and SWACO to extend the Lease Agreement through
December 31, 2022; and

WHEREAS, to assist SWACO in securing an extension of the Lease Agreement,
Ohio Mulch has indicated that it is willing to make certain improvements to the
Facility and to provide the City a discounted price for its products; and

WHEREAS, the SWACO Board of Trustees has approved Resolution ___ -2010
authorizing the Executive Director to execute this Addendum to the Lease Agreement
on behalf of SWACO; and

WHEREAS, the City Council has approved Ordinance No. __ _ - 2010
authorizing the City Manager to execute this Addendum to the Lease Agreement on
behalf of the City;

NOW THEREFORE, in consideration of the premises and mutual covenants contained
herein, it is agreed between the parties as follows:

1.

Section 2-a of the Lease Agreement is amended to read as follows:

Pursuant to this Agreement, lease to the Lessee approximately 7.6 acres of Jand,
located at 4100 Roberts Road and further identified in Exhibit A attached hereto and
made part of this agreement, to be used solely for the purpose of operating an Ohio
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Environmental Protection Agency Defined and approved Class Four (4) Yard Waste
Composting Facility as defined in Exhibit C, which property shall be suitable for a
yard waste composting operation and shall provide access to and from said property
for yard waste operation. The lease term commenced on April 14, 1998 and shall
terminate on December 31, 2025, unless extended pursuant to Section 12 of the Lease
Agreement.

2. Section 9 of the Lease Agreement is amended to read as follows:

The Lessee agrees and affirms that the Lessor’s yard waste collection vehicles shall
have free tipping at the Yard Waste facility for the term and duration of the Lease
Agreement. Lessee agrees and affirms that the residents of Upper Arlington, Ohio
shall have free tipping of yard waste materials at the Yard Waste Facility for the term
and duration of the Lease Agreement. The Lessee agrees and affirms that the Lessor’s
yard waste collection contractor shall have free tipping at the Yard Waste facility for
yard waste materials collected from residents of the Upper Arlington, Ohio during the
term and duration of the Lease Agreement.

3. Facility Improvements. Any improvements to the Facility made by Ohio Mulch in
order to assist SWACO in securing an extension of the Lease Agreement from the
City will become, upon termination of the Lease, the property of the City.

4, The remaining sections of the Lease Agreement shall remain in full force and
effect.

IN WITNESS WHEREOF, the parties have caused this Addendum to be executed by their duly

authorized representatives effective as of the day and year first above written.

CITY OF UPPER ARLINGTON SOLID WASTE AUTHORITY OF
CENTRAL OHIO

Virginia L. Barney Ronald J. Mills

City Manager Executive Director

Date: Date:

Approved as to form:

Tom Lindsey
Assistant City Attorney

Approved as to form:

Harold J. Anderson, III
General Counsel
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AGREEMENT

This Agreement ("Agreement") is entered into effective as ofthis ___ day of ,

2010, by and between Ohio Mulch Composting, LLC, an Ohio limited liability company (*“Ohio
Mulch”), and the City of Upper Arlington, Ohio, a municipal corporation (the “City”).

BACKGROUND

A. SWACO is lessee under that certain Lease Agreement dated April 14, 1998, as
amended, (the "Lease Agreement") pursuant to which SWACO leases approximately 7.6 acres of
land located at 4100 Roberts Road, Columbus, Ohio 43228, which property is used for the purpose
of operating an Ohio Environmental Protection Agency Defined and approved Class Four (4) Yard
Waste Composting Facility (the “Facility”). The City of Upper Arlington, Ohio, a municipal
corporation, (the "City") is lessor under the Lease Agreement. The Lease Agreement currently

expires April 13,2018.

B. On or about October 4, 2002, SWACO entered into an agreement with Ohio Mulch (the
"SWACO-Ohio Mulch Agreement") to operate the Facility during the term of the Lease
Agreement. The SWACO-Ohio Mulch Agreement subsequently was modified on numerous
occasions. The Fifth Modification to the SWACO-Ohio Mulch Agreement, extended the term of
the SWACO-Ohio Mulch Agreement to December 31, 2022, subject to the City's agreement to
extend its Lease Agreement with SWACO.

C. To assist SWACO in securing the City's agreement to an extension of the Lease
Agreement, Ohio Mulch is willing to make certain improvements to the Facility, and to provide the

City a discounted price for its products.



D. The City Council has approved Ordinance No. - 2010 authorizing the City Manager
to execute an Addendum to the Lease Agreement on behalf of the City and to execute this

Agreement.

NOW THEREFORE, in consideration of the above premises and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto

agree as follows:

1. Term. This Agreement commences on the date set forth above, and continues in effect

for so long as Ohio Mulch operates the Facility under the SWACO-Ohio Mulch Agreement.

2. Facility Improvements. Ohio Mulch has made certain improvements to the surface of

the existing service road and the working area, which improvements are acceptable to the City. In
addition, Ohio Mulch is considering constructing a building to support Ohio Mulch’s sales at the
Facility. The plans for any such building will be prepared by or at the direction of Ohio Mulch, and
are subject to the approval of the City. Pursuant to the Addendum to Lease Agreement between
SWACO and the City of even date herewith, all improvements will become, upon termination of

the Lease Agreement, the property of the City.

3. Product Prices . For so long as Ohio Mulch is operating the Facility under the SWACO-
Ohio Mulch Agreement, Ohio Mulch agrees to sell any of Ohio Muich’s products to the City at a
price that is the lower of the then-current published retail price or the landscaper's wholesale price
offered at the Facility, less Twenty-five percent (25%). . The City is not required to purchase any

product from Ohio Mulch and may purchase the same or similar products from another vendor.

4. Amendment. This Agreement may not be amended, changed, modified, or added to
except by an instrument executed in the same manner as this Agreement approved by a duly

authorized representative of Ohio Mulch and by the City Manager.



5. Notice. All notices, demands and requests required or permitted to be given under this
Agreement (any of the foregoing, a “notice”) must be in writing and must be delivered personally,
by nationally recognized overnight courier, or sent by United States certified mail, return receipt
requested, postage prepaid and addressed to the parties at their respective addresses set forth below.
Notices shall be effective upon receipt if delivered personally, or on the next business day if sent by

overnight courier, or three business days after deposit in the mail if mailed.

To City: City of Upper Arlington
Attn: City Manager
3600 Tremont Road
Upper Arlington, OH 43221

To Ohio Mulch: Ohio Mulch Composting, LLC
Attn: James Weber
2400 Advance Avenue
Columbus, Ohio 43207

Upon at least ten days’ prior written notice, each party shall have the right to change its
address.

6. Relationship of Parties. Nothing contained in this Agreement shall be deemed or

construed, either by the parties hereto or by any third party, to create the relationship of principal
and agent or to create any partnership, joint venture or other association between Ohio Mulch and
the City. Nothing in this Agreement may be deemed or construed to establish Ohio Mulch as a
sublessee under the Lease Agreement, and the City agrees not to hold or attempt to hold Ohio
Mulch liable for the fulfiliment of SWACOQ's obligations under the Lease Agreement.



IN WITNESS WHEREOF, the parties have caused this Agreement to be executed by their duly

authorized representatives effective as of the day and year first above written.

OHIO MULCH COMPOSTING, LLC

By:

Name:

Title:

CITY OF UPPER ARLINGTON

By:

Virginia L. Barney, City Manager
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| UPPER CITY COUNCIL MEETING
CITY OF
rineron OTAFF REPORT

CITY MANAGER'S OFFICE

To:  The Honorable Frank Ciotola and
Members of Upper Arlington City Council

From: = Matthew Shad, Deputy City Manager — Economic Development
Prepared for Meeting Dated:  July 12, 2010
Subject: TREX Letter of Endorsement — 3061 Kingsdale Center
Action Requested:  Approval

Master Plan Objective: ~ Economic Development Objective 1 — Enhance City Revenue Sources

The City Manager’s Office has received a request, as a part of a pending application to the Ohio
Department of Liquor Control, for a TREX Letter of Endorsement for a proposed D-1 permit for The
Tamarkin Company (dba Giant Eagle) 3061 Kingsdale Center, Upper Arlington, Ohio 43221. Such
endorsement is required per O.R.C. Section 4303.29. Permit privilege requested is:

D-1 Beer for on premises consumption
Attached is an explanation of how the D-1 license will be utilized within the grocery.

The City Manager’s Office has reviewed the request and found that the application meets the City’s
criteria for an “Economic Development Project” within the Kingsdale Master Plan Study Area as the
proposal is an encouraged use (restaurant/food grocery with 50% or less alcohol sales), square footage
(112,911 sq ft), investment ($22,500,000) and anticipated tax revenues ($2.00+/sq ft minimum). These
issues will be acknowledged in our letter of support. A sample of the proposed letter is provided this
first time.

Staff has found no basis for objection to this request.

e (L

Matthew Shad
Deputy City Manager — Economic Development stant City Manager

City Manager’s Office - City of Upper Arlington - 3600 Tremont Road - Upper Arlington, Ohio 43221-1595
Phone: 614-583-5040 - Fax: 614-457-6620 « TDD: 614-442-3216 «- www.uaoh.net
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July 13, 2010 Q U/&

Ohio Department of Commerce \
Division of Liquor Control o~ \pv
Attn: Bruce D. Stevenson, Deputy Superintendent yd P\
6606 Tussing Road é -
Reynoldsburg, OH 43068-9005 i ]

RE: Letter of Endorsement for TREX Transfer
The Tamarkin Company (dba Giant Eagle)
3061 Kingsdale Center, Upper Arlington, OH 43221

Dear Mr. Stevenson:

The City of Upper Arlington has considered the request of The Tamarkin Company (dba
Giant Eagle) for the City’s consent to a TREX transfer of a D-1 class beer permit to the
premises located at 3061 Kingsdale Center, Upper Arlington, OH 43221. Upon
consideration of City Council, the City has no opposition to the TREX transfer to The
Tamarkin Company at 3061 Northwest Boulevard as an economic development project
based upon the following considerations:

e The project is endorsed primarily for an intended secondary restaurant use within
a grocery store and for the conducting of “Consumer Product Instruction” events
within the grocery store. It is acknowledged that on-premise consumption of beer
shall be no greater than 50% anticipated annual gross revenue derived from the
restaurant use and/or the carryout sale of beer of the grocery. Sale of beer for on-
premise consumption is accessory and complimentary to the proposed primary
grocery use and secondary restaurant secondary use.

e The size of the facility is assumed to be no greater than the existing approximately
112,911 square foot freestanding building at 3061 Kingsdale Center, Upper
Arlington, Ohio 43221 on Tax Parcel # 070-003573, currently owned by
Echo/Continental Kingsdale, LLC. The City anticipates that no greater than 5%
of the gross area of the building would be devoted to the secondary restaurant use.
The project does anticipate the future creation of patio seating area.

e The project was determined to meet sufficient square footage, dollar investment
and tax generation criteria established by the City and will contribute to the
vitality of this commercial area.

e This Letter of Endorsement is solely for the project and owners as noted above.
Any changes to either condition would require reconsideration by the City.

Sincerely,

Joseph Valentino
Assistant City Manager



LAW OFFICES OF

%am/w and @ﬁaféwc

Attorneys At Law

37 West Broad Street, Suite 730
Columbus, Ohio 43215-4132
ohioliquorlaw@lumpeandraber.com

J. Richard Lumpe Telephone (614) 221-5212
David A. Raber Fax (614) 221-6944
July 2, 2010

Mr. Matthew Shad

Deputy City Manager - Economic Development
City of Upper Arlington

3600 Tremont Road

Upper Arlington, OH 43221

RE:  Giant Eagle: D1 Beer Permit TREX
Dear Mr. Shad,

This letter will serve to follow-up my correspondence dated June 30, 2010, in which
Giant Eagle requested an “endorsement letter” from the City of Upper Arlington which
would enable them to TREX transfer a class D1 beer permit to its new store in the
Kingsdale Center.

The current Kingsdale Giant Eagle store has a class C1 beer and a class D2 wine permit.
The fundamental difference between a class C permit and a class D permit is
consumption, The class C permit is for “carryout” only, whereas, the class D permit
allows for consumption on-premises, as well as carryout privileges. Thus, the current
Giant Eagle store in the Kingsdale Center has had on-premises wine privileges since
2004.

The store also holds a class D6 permit allows for the sale of wine on Sundays. The store
additionally has a class D8 permit. The D8 permit allows the sale of sample tastings on
premises to the holder of a class C1, C-2 or C2X permit. The practical effect is the storc
may sell up to four samples of beer, not to exceed 2 ounces per serving per day.

The class D permit allows the holder thereof to conduct a “Consumer Product
Instruction” event in accordance with Rule 4301:1-1-33, Ohio Admin. Code. A
consumer product instruction means a pre-scheduled organized event during which an
alcohol beverage manufacturer, supplicr, broker, wholesale distributor, or their registered
solicitor provides the public with one or more alcoholic beverages for the purpose of
providing consumer instruction on the quality and characteristics of the beverage or
beverages provided. As mentioned above the current Giant Eagle store located at 1798



Mr. Matthew Shad
July 2,2010
Page 2

Kingsdale Center has a class D2 permit for wine and has conducted consumer product
instructions and would like to continue at the new location with the addition of the class
D1 for beer as well.

Giant Eagle will have a new store beginning October 2010 in the Kingsdale Center with a
new retail concept. One of the business plan’s objectives is to offer a wide variety of
prepared foods with an in store dining capacity of 150-200 persons. To realize this goal,
and achieve a successful restaurant, the in store restaurant sceks to accommeodate those
patrons who prefer to enjoy lunch or dinner with a glass of wine or beer. This is a new
concept for Giant Eagle in Ohio and it will be implemented first at the Kingsdale Giant
Lagle store.

In order meet this customer request, Giant Eagle desires to TREX transfer a class D1 beer
permit to take the place of the C1 beer carryout permit issued to its current Kingsdale
location. Giant Eagle will also file a transfer of location application with the Ohio
Department of Commerce, Division of Liquor Control to move the class D2 and D6
permits from the current store at 1798 Kingsdale Center to the new location at 3061
Kingsdale Center.

If you have any questions, please contact me.
Sincercly, >
[/jﬂ A 1< /é

David A. Raber
Lumpe & Raber





